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WMHPOPMALMNOHHOE NCBbMO:

KOHCTUTYUMNOHHOCTDb NnpelueneHTHoOro rnpaBa
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21.01.2010 roga KoHctutyumoHneii Cya P® (manee - ‘KC P®) npusHan COOTBETCTBYIOLIMMY 4
KoHcTutyummn P® nonoxeHus ad3aua 4eTBepToro nyHkTa 3 yactu 4 ctatbu 170, nyHkTa 1 cTathp
311, yacTv ‘1 ctaten 312 ApOGUTpaXHOro npoleccyanbHoOro Kogekca Poccuiickon ®denepaumm -
(nanee — ArK), 4To no3BonsieT Bblcwemy ApOutpaxHomy. Cyny (nanee - BAC P®) chopmupoBath: -}
npeueneHTHoOe NMpaBo, HO C OFrOBOPKOW O TOM, YTO OaHHbLIA NPOLIECC AOJDKEH Gbrrb MOCTaBNEH B

XKeCTKue pamMKu U yperyampoBaH :Ha ypOBHEe 3aKOHa.

UcTopus Bonpoca

B cootBetctBMM C nyHktom 1 crtatem 311 AlIK
OCHOBaHMEM [fis nepecMoTpa cyaebHbIX akToB Mo
BHOBb OTKPbIBLUMMCH 0OCTOATENbCTBAM  SABNSAIOTCH
CyllecTBeHHble ANngA Aena obCToATenbCTBa, KOTOpble
He GbINM U He MoK ObITb N3BECTHbI 3aSABUTENIO.

MneHym BAC P® B cBoem nocTaHOBreHMU OT 12
mMapTa 2007 roga Ne 17 pasbacHuUI, 4To NepecMoTpeH
MOXeT OblTb cyaebHbIi  akT, ocnapuBaemMbli B
nopsigke Hags3opa W OCHOBAHHBLIN Ha MOMOXEHWUSX
3aKkoHodaTenbCcTBa, MNpakTuka NPUMEHEHUS KOTOPbIX
onpegeneHa BAC P® B noctaHoBneHun MNneHyma unum
nocraHosreHun Npesnamyma, B TOM YMUCHE MPUHATOrO
no pesynbTatam paccMOTPeHUs Apyroro fgena B
nopsiake Hagsopa. lNpu atom BAC P® dhaktuyeckm
YCTaHOBWI Npoueaypy Takoro nepecmoTtpa: mnpu
paccMOTpeHUN B nopsiake Haasopa U yCTaHOBMEHWUU
HOBbIX OBGCTOATENbLCTB KOMnervanbHbll cocTaB cyaen
BbIHOCUT oOnpegdeneHve o nepejade pJdena B
Mpesngnym BAC P®, B KOTOpPOM YyKasbiBaeT Ha

BO3MOXHOCTb nepecmMmoTpa Cyﬂ,GGHOI’O akTa
HMmXecrtodawmmMm CcygoM NO BHOBb  OTKPbIBLUMMCA
obcTosATenbLCcTBaM.

B KC P® obpatuncs psig KOMMepYeckux opraHu3awmn
c npocb6oi npoBepuUTb KOHCTUTYLIMOHHOCTb
nonoxeHun nyHkra 1 ctatbm 311 n vactm 1 ctatbu
312 AlMNK B TOM Mepe, B KakOM OHU NO CMbICAy,

npuaasaeMomy 7Y NpaBonpYMEHUTENBHO
MpPaKTUKOM, npeaycmaTpusaioT nepecmoTp
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BCTYNUBLLMX B 3aKOHHYK CUNy cyAebHbIX akToB Mo
OCHOBaHUSIM W B CPOKW, He MpeayCMOTPEHHbIE
deneparnbHbIM 3aKOHOM, a Takke ab3aua 4 nyHkta 3
yactn 4 crtatbu 170 ATlK, cornacHo koTopomy B
MOTMBMPOBOYHOW YaCcTW peLLeHNsa MOryT COAepXKaTbCs
CCbIIKM Ha nocTaHoBneHuss [MneHyma BAC no
BOMpocaM CyaeOHOM NpaKTUKK.

MNo3numnsa KC PO

B noctaHoBneHun KC P® copepxaTca ABa BaXKHbIX
BblBOAA, 3aTparvBarolimMe BOMpocbl yyeTa cynebHon
NpakTMkM W cygebHbIX pelleHnid  cygammu  npu
pPacCMOTPEHUN KOHKPETHbIX Aer.

Bo-nepBbix, KC P® ykaszan, 4To 3aKkpenneHHoe B
KoHcTuTyumm P® nonHomoune BAC P® paeatb
pa3bsCHEHNs1 MO BoMpocaMm cyaebHOW npaKkTuKu,
HanpaBneHo Ha nopaepXaHne eguHoobpasns B
NMPUMEHEHMN HOPM MpaBa apOMTPaXHbIMW CygamMu 1
Ha OXpaHy eAuMHCTBA W HENPOTMBOPEYMBOCTU
POCCUICKON NpaBoOBOM cCUCTEMbI. [na AOCTUXKEHUs
OaHHbIX  Uenen  JonycTMM  MepecMoTp  paHee
NPUHATBIX CyaebHbIX peLLeHUA, ecrnv OHU PacxoanTcs
¢ npaeosou nosuuunen BAC P® no genam co Cxoxumm
dakTnyecknmn obcToAaTeNnCTBaMMU.

Bo-BTOpbIX, NpeueneHTam npugaeTcsa obpartHas cuna:
Ha WX OCHOBE MOryT MepecMaTpuBaTbCs peLleHUs,
NpuHATbIE paHblie. A 370, No MHeHuto KC PO,
OOMYCTUMO TOMbKO B MWCKIMIOYUTENbBHbBIX CrydYasx —
Hanpumep, Korga npeuedeHT MOoBbIAeT  3aluTy
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rpaxgaH B cropax C rocygapcTtBoM (B 4YacTHOCTU, B
HanoroBbIX Cropax WM crnopax WX agMUHUCTPaTUBHBLIX
npasooTHowweHun). Mosnuumn BAC PP moryt mnmeTtb
00paTHYIO CuMy TOMBbKO B UCKMOYUTENBHBIX CIyYasx 1
TOnbKo npu ycnosuu, Yto BAC P® cam ykaxeT Ha
obpaTHylo cuny npeuegeHTa. [na yperynuposaHus
OaHHOM Mpouedypbl M Y)KECTOYEHUS paMoK U
npegenoB ee MnpuUMeEHeHVMs B Onwkanwee Bpems
nnaHupyeTcs N3MeHeHne OeNCTBYOLLErO
npoLeccyanbHOro 3akoHO4ATeNbCTBa, KOTOpoe AaeT
BAC P® B03MOXHOCTb OpMMpPOBaTL WCTOYHUKU
npaea, HO Npu 3TOM He BTOpPraTtbCH B OESATENbHOCTb
3akoHopaTens.

Te pasbsicHeHuss BAC P®, koTopbim He 6ygeT
npugaHa obpatHasi cuna, MoryT NMpUMEHATLCA cyaamu
HWKECTOSALLMX WHCTAHUMA TOMbKO B  OTHOLUEHWUU
peLLeHUn, NPUHATLIX NOcne Takoro pasbAcHeHuss BAC
Po.

B-TpeTbux, 4to ocobeHHo BaxHO, KC P® ykasan, 4To
nepecMoTpeTb cyaebHoe peLleHne MOXET He TOMbKO
Haf30pHasi UHCTaHLUMA, HO U TOT apbuTpaxHbIi cya,
KOTOpbIN 3TO peLleHMe MNPUWHAN  Npu  Hanuyium
onpeneneHHblX OCHOBaHWMA, K KOTOPbIM OTHOCATCH U
BHOBb OTKpbIBLUMECA 0BCTOATENBLCTBA. BO3MOXHOCTD
nepecMoTpa fena HWKeCTOSAWUM CyaoM MNo3Bonsier
ocoboanTb Mpesnanym BAC PP oT paccmoTpeHus
Aen, aHanornyHblX Tem, No KOTOPbIM OH paKTUYecKku
yXe BblpaboTan npaBoBYyl0 MO3NLMIO.

3aknroyeHue

PelweHne nmeeT ganeko mayuime nocrneacTeus Ans
pa3BUTUS POCCUIACKON cynebHoM npakTukn 1 GusHeca
KOMMNaHui. A MMEHHO, KOMMaHUM UMEIOT PULNYECKN
obecrneyveHHyl0 BO3MOXHOCTb, noaTBepxaeHHyto KC
P®, B onpeageneHHblx cnydasx obpatutbcs B
apbuTpaxHbIl Ccyd C 3asiBNeHMEM O nepecmMoTpe
paHee NpourpaHHbIX Aen, eCnu ¢ Toro MoMeHTa 6bina
ccoopmmpoBaHa npasosad nosvuma  BAC PO
NPOTMBOMNONOXHAA NPOUrpaHHOMY KOMMaHuen aeny. B
Ka)XOOM KOHKPETHOM Crflyyae Mbl TOTOBbl OKasaTb
coOencTBME B YCTAHOBMEHUM TakOW BO3MOXHOCTW.
Momumo aToro, peweHns, npuHatele BAC PO,
npuobpeTatoT peLuatolLiee NpoLueccyanbHoe 3HavyeHne
npu paccMOTPeHUM NObIX CNOPOB B ByayLLeMm.

EVERYTHING MATTERS
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Bonee nopgpobHy wuHbopmauuio Bbl MoxeTe
NONy4Y1Tb Y COTPYAHMKOB KoMmnaHum DLA Piper:

OJEr OPLEBUY CKBOPLIOB

CoBeTHUK, pykoBoguTenb cyaeOHON NpaKkTukm
[.10.H., npodeccop

E: oleg.skvortsov@dlapiper.com

BUNEHA LWWEKAITOBA
Crapwun topuct
E: vilena.shchekalova@dlapiper.com

DLA Piper B CaHkT-lMeTepbypre
T: 7 (812) 448 7200
@: 7 (812) 448 7201

www.dlapiper.com/russia

Bonpockl, 3aTpoHyThle B npeanaraeMoM nuUCbMe, paccMaTpuBaloTcst B nopsiake o6LIEro 03HakoMMeHus U obcyxaeHusi. OHWM He 3aMeHsItoT NpaBOBOW KOHCYNMbTaUuMM U He [AOMXKHbI
MCnonb30BaTbCsl BMECTO Hee B Kakoi bl TO HK 6bino KOHKpeTHoW cuTyauun. DLA Piper Rus Limited He npuHumaeT Ha cebsi OTBETCTBEHHOCTb 3a kakue Gbl TO HW Obino AencTBus

(6e3peiicTBUE) TPETHUX NUL, NPEANPUHATLIE HA OCHOBaHUM AAHHOTO NUCbMa.

Ecnu Bam TpebyeTtcsi fononHuTenbHas KOHCynbTaums, noxanyicTa, cesxuteck ¢ Onbroit KapasaeBoi no TenedoHy +7 812 448 7200.
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